roof fall, I still must determine whether the evidence
establishes that the violation (whether properly charged in an
order or a citation) was caused by Rushton1s unwarrantable
failure to comply with the mandatory standard. The Commission
has held that an unwarrantable failure to comply may be
established by a showing that the violation resulted from
indifference, willful intent, or a serious lack of reasonable
care.  United States Steel Corporation, 6 FMSHRC 1423 (1984).

Rushton's witnesses (including the section foreman and
members of the crew involved) testified that in their opinion the
cited practice was not violative of the roof control plan, and
was, in fact, safer than the alternative. There was also some
general testimony that other MSHA inspectors had observed this
practice in the past without citing it.  The practice of taking
two pillars from a single roadway, however, was only followed
when mining the first two pillars in a row. Other testimony
indicated that it was done between 25 and 40 percent of the time.
I cannot conclude from this testimony that other MSHA inspectors
approved or condoned the practice.  I am of" the opinion that the
practice was a clear violation of Drawing No. 8 of the approved
roof control plan. Rushton should have been'-aware of that.  If
Rushton felt, as it apparently did and does, that some other
method was safer or otherwise preferable, it should have sought
to modify the plan.  It did not seek to do so.  I conclude that
the violation resulted from a serious lack of reasonable care,
and was therefore properly charged as an unwarrantable failure
violation.

SIGNIFICANT AND SUBSTANTIAL

The cited practice required the continuous miner to pass an
open or mined area in the pillar between entries 2 and 3 to take
the final cut in the pillar between entries 1 and 2.  This
exposes the miner operator to a weakened roof area. Whether the
violation contributed to the roof fall which occurred here or not
(the evidence is unclear), the violation contributed to a hazard
(weakened roof, potential fall). There was a reasonable
likelihood that the hazard contributed to would result in a
serious injury.  See Cement Division, National Gypsum Co., 3
FMSHRC 822 (1981). Therefore, the violation was significant and
substantial. The fact that an injury did not occur here is
hardly evidence that the violative practice did not contribute to
a hazard likely to result in injury.

PENALTY

The violation was serious.  It resulted from Rushton's
negligence.  I have previously found that Rushton is a
moderate-to-large operator, and has a favorable history of prior

810hat these facts
